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Editorial

The proposal for a Directive on Corporate Sus-
tainability Due Diligence (“CSDDD”) currently 
passing through the legislative procedure aims 
to set out a horizontal framework to foster the 
contribution of businesses operating in the single 
market to the respect of the human rights and 
environment in their own operations and through 
their value chains, by identifying, preventing, mit-
igating and accounting for their adverse human 
rights, and environmental impacts. 

To this end, the companies included in the CSDDD 
proposal’s scope of application must integrate 
due diligence in all their corporate governance 
policies and take the appropriate measures to 
prevent or mitigate the aforementioned adverse 
impacts. In the event of non-compliance with 
their due diligence obligation, said companies 
may be sanctioned and their directors might be 
liable for the harm arising from adverse impacts 
that occur as a result of such non-compliance.

This legislative initiative is a further step in the 
development of the Commission’s sustainable 
finance policy, its Action Plan for a cleaner and 
more competitive Europe and the strategy for 
financing the transition to a sustainable econo-
my. From this point of view, the proposed CSD-
DD will complement the Corporate Sustainabil-
ity Reporting Directive by adding a substantive 
corporate duty for some companies to perform 
due diligence to identify, prevent, mitigate and 
account for external harm resulting from adverse 
human rights and environmental impacts in the 
company’s own operations, its subsidiaries and 
in the value chain; underpin the Sustainable Fi-
nance Disclosure Regulation, which requires in-
vestment and portfolio fund managers, insurance 
undertakings selling insurance-based investment 
products and undertakings providing various pen-

sion products to publish a statement on their due 
diligence policies with respect to the principal 
adverse impacts of their investment decisions 
on sustainability factors; and complement the 
Taxonomy Regulation, by helping investors to 
allocate capital to responsible and sustainable 
companies and by serving as a guiding tool for 
companies to attract sustainable financing for 
their corrective action plans and roadmaps that 
the future CSDDD will require them to put in place 
to prevent or mitigate adverse impacts on human 
rights or the environment. 

Beyond the strictly financial aspects, the CSDDD 
proposal is presented as an additional tool to ad-
vance the implementation of the EU Action Plan 
on Human Rights and Democracy 2020-2024, 
deepening compliance with various European 
standards such as the Directive on preventing and 
combating trafficking in human beings and pro-
tecting its victims or the Directive providing for 
minimum standards on sanctions and measures 
against employers of illegally staying third-coun-
try nationals.

But it is worth highlighting, from a legal-environ-
mental perspective, the potential positive impact 
that the CSDDD proposal will have on the fulfil-
ment of the European Union’s environmental ob-
jectives. European legislation had already been 
regulating certain sectors likely to cause signifi-
cant environmental impacts outside the internal 
market, such as those referring to the import of 
certain minerals, the wood market or, more recent-
ly, the Regulation concerning batteries and waste 
batteries. The future CSDDD will now extend the 
protection of EU environmental objectives within 
its own borders, as it constitutes a tool aligned 
with practically all environmental planning tools, 
from the fight against climate change to the pro-
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tection of biodiversity, the fight against pollution 
and the promotion of the circular economy.

And it is on this last line of action that a particu-
lar comment should be made. The package of cir-
cular economy directives and the proposal for a 
Regulation establishing a framework for setting 
eco-design requirements for sustainable products 
have provided and will provide a new regulatory 
framework for extended producer responsibility 
and environmental sustainability requirements 
applicable to products that affect practically all 
goods marketed in the European Union, with a 
direct impact on the value chain of companies. In 
this sense, although compliance with these new 
product obligations (organising and financing 
that products placed on the EU market are reused 
or recycled at the end of their useful life and that 
products are designed with sustainability criteria) 
falls to the producers, manufacturers or distribu-
tors, as such products are embedded in the value 
chain of European companies, these are in some 
way obliged to ensure that their suppliers also 
comply with their obligations as manufacturers, 
importers or distributors of these products. 

This obligation to supervise compliance with the 
environmental and social obligations that can 
be demanded of the operators involved in the 

value chain and which is imposed by the CSDDD 
proposal is not limited, as has been indicated, 
to obligations in terms of the circular economy. 
But the expansive nature of the legislation on 
product design and extended producer respon-
sibility will make the future CSDDD a key tool for 
ensuring compliance with the European Union’s 
circular economy objectives, simply because, re-
gardless of the nature of the economic activity in 
question, it will involve the consumption of thou-
sands, if not millions, of products whose design 
and placing on the market must comply with the 
aforementioned legislation. And this covers from 
packaged foodstuffs to textiles, from batteries 
to commercial and industrial packaging, all of 
which are incorporated as a matter of course and 
on a daily basis in the production process of com-
panies. European companies, as part of their sus-
tainability strategies, will now also have to take 
responsibility as part of their due diligence for 
ensuring that their supply chain provides them 
with ecologically designed products that can be 
reused or recycled.

Eduardo Orteu Berrocal

Of Counsel, Public Law & Regulatory Practice Area



5ESG Legal Practice  No. 3  |  2023

GA_P News

—	 European sustainability legislation: where do 
we stand?

—	 Implementación de criterios ESG: experiencias 
de negocio y jurídicas en Latinoamérica y 
Europa (Implementing ESG criteria: business 
and legal experiences in Latin America and 
Europe)

	 Workshops organised by GA_P on 26 and 
27 October with roundtables moderated by 
GA_P lawyers and with speakers from law 
firms in Latin America and Europe, as well 
as representatives from all business sectors.

—	 Ana Martínez-Pina’s participation in the Bank 
of Spain’s Green Friday workshops

Legal practice:  
GA_P experience

ESG Advice

Governance  
and sustainable finance

a)	 Advice to leading credit institutions on the 
granting of financing for the development and 
promotion of projects classified and certified 
by an independent expert as sustainable 
and aligned with the Green Loan Principles 
published by the Loan Market Association, 
and which are covered by CESCE through 
the purchase of insurance policies for invest-

ment loans (green insurance policies) under 
the provisions of Act 8/2014 of 22 April and 
Royal Decree 1006/2014 of 5 December im-
plementing it.

b)	 Advice to entities in the renewable energy 
sector on obtaining financing through the in-
corporation into the Alternative Fixed Income 
Market of programmes for the issuance of 
green promissory notes certified by an inde-
pendent expert as sustainable and aligned 
with the Green Bond Principles published 
by the International Capital Market Asso-	
ciation.

1	 Link.

2	 Link.

https://www.ga-p.com/en/publications/eu-sustainability-legislation-where-do-we-stand/
https://www.linkedin.com/search/results/content/?keywords=green%20fridays&sid=cl9&update=urn%3Ali%3Afs_updateV2%3A(urn%3Ali%3Aactivity%3A7114889160196317185%2CBLENDED_SEARCH_FEED%2CEMPTY%2CDEFAULT%2Cfalse)
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Environment,  
sustainable mobility  
and energy transition

Environment

—	 Recurrent regulatory advice on extended 
producer responsibility obligations.

—	 Regulatory report on the implementation of 
the Taxonomy Regulation in the water sector.

—	 Regulatory report on compliance with the 
company’s obligations in relation to the value 
chain in the packaging waste management 
sector.

Sustainable mobility

—	 Drafting of a report to analyse the adequacy 
of the mobility plan for customers’ work with 
the applicable legislation.

—	 Recurrent regulatory and contractual advice 
on the rental for use of motorbikes (MaaS) 
and removable and rechargeable electric 
batteries in battery stations (BaaS)).

Energy transition

—	 Recurring advice on the development of green 
hydrogen projects in Spain

—	 Advice on the implementation of a biofuel 
plant in Andalusia.

—	 Support in the structuring of a collective 
self-consumption project in large shopping 
centres.

Social

—	 Advice on collective redundancies including 
drafting of legal reports; negotiation with 
trade unions; and accompanying redundan-
cy schemes along with alternative work and 
outplacement plans.

—	 Advice in different sectors on equality is-
sues with the preparation and negotiation 
of equality diagnoses and plans with the 
statutory body of worker representatives or 
trade unions. Advice on the preparation of a 
register of average salaries broken down by 
sex and staff category.

—	 Investigations into reports of harassment at 
work and/or sexual or gender-based harass-
ment. Review of protocols on harassment at 
work and/or sexual or gender-based harass-
ment and diversity and inclusion policies. 

—	 Inclusion-related advice on obtaining certifi-
cates of exceptionality and proof of alterna-
tive measures to the fulfilment of the reserve 
quota in the hiring of disabled staff.
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Current legislation

Developments

Governance  
and sustainable finance

European Green Bonds Regulation

On 5 October 2023, the plenary of the Europe-
an Parliament (EP) approved the text of the EU 
Green Bonds Regulation (known as the EU Green 
Bond Standard), which establishes uniform rules 
for issuers wishing to use the term “European 
Green Bond” or “EuGB” for the marketing of their 
bonds.

Proposed Green Claims Directive

Claiming that products are “green” and sustaina-
ble has become a competitive factor. 

The Green Claims Directive proposed in March 
2023 by the European Commission seeks to estab-
lish criteria against greenwashing, as well as mis-
leading claims and unfair commercial practices.

Public statement of 11 July 2023 of the 
European Securities and Markets Au-
thority, entitled “Sustainability disclo-
sure in prospectuses”

ESMA published a statement highlighting the 
importance of sustainability issues for investors 
and of promoting coordinated action by national 
authorities in relation to sustainability disclosures 
to be included in prospectuses under existing leg-
islation. While this statement is addressed to na-
tional authorities, its content should be taken into 

account by issuers and advisors when drawing up 
prospectuses, including sustainability disclosures.

Commission Recommendation (EU) 
2023/1425 of 27 June 2023 on facilitat-
ing finance for the transition to a sustai- 
nable economy

The recommendation aims to stimulate tran-
sition financing in an environment of investor 
confidence by encouraging the voluntary use of 
sustainable financing tools and disclosing related 
information in a way that ensures the credibility 
of transition investment opportunities.

Companies, financial intermediaries and inves-
tors, Member States and supervisory authorities 
could raise, provide or target transition financing 
through the voluntary use of sustainable financ-
ing tools.

Proposal for a Regulation of the Europe-
an Parliament and of the Council on the 
transparency and integrity of environ-
mental, social and governance (ESG) 
rating activities, 13 June 2023

“ESG rating providers”, i.e. legal entities engaged 
in the professional provision and distribution of 
ESG scores or ratings, will have to be authorised 
by ESMA under this future Regulation.

Approval of Delegated Acts approving 
sustainability reporting standards

On 31 July 2023, the European Commission (EC) 
adopted, under a delegated act, the first set of 

https://inverco.app.teenvio.com/v4/public/estadisticas/link/inverco/1261/1/5558/fc50d78eb14d24d0b010c394fb09753c/
https://inverco.app.teenvio.com/v4/public/estadisticas/link/inverco/1261/1/5558/fc50d78eb14d24d0b010c394fb09753c/
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European Sustainability Reporting Standards 
(ESRS), which will gradually come into force in 
the coming years, for the purpose of sustainability 
reporting under Directive 2022/2464.

Communication from the Commission 
on the interpretation and application 
of certain legal provisions of the dele-
gated act on Disclosures Delegated Act 
under Article 8 of EU Taxonomy Regula-
tion on the reporting of taxonomy-eligi-
ble and taxonomy-compliant economic 
activities and assets (second Commis-
sion Communication)

The Communication is published together with 
another Commission Communication containing 
answers to frequently asked questions concerning 
the technical selection criteria for economic activ-
ities that comply with the taxonomy set out in the 
delegated act on climate taxonomy (Commission 
Communication on the delegated act on climate 
taxonomy ).

Progress Report on Greenwashing

The European Supervisory Authorities for banks, 
securities markets and insurance and pension 
funds (ESAs) published in June 2023 a report on 
greenwashing (one per authority, EBA, EIOPA and 
ESMA). In these reports, the authorities highlight-
ed what they consider to be greenwashing in their 
respective fields of activity. 

Consultation on the implementation of 
the Regulation (EU) 2019/2088 on sus-
tainability—related disclosures in the 
financial services sector

The aim of the consultation is to see how the 
requirements of the regulation are being imple-

mented, their interaction with other sustainable 
finance legislation, possible changes to disclosure 
obligations and the possible establishment of a 
system of categorisation of financial products.

Report on the breakdowns concerning 
the European Taxonomy

The CNMV, based on data broken down for the 
first time (article 8 of the Taxonomy Regula-
tion) by issuers of Spanish securities admitted 
to trading on regulated markets in the EU, has 
published a report describing the degree of eli-
gibility and alignment with the taxonomy on cli-
mate change of the economic activities of those 	
issuers.

Environment,  
sustainable mobility  
and energy transition

Environment

COMMISSION NOTICE (C/2023/111). Technical 
guidance on the application of ‘do no signifi-
cant harm’ under the Recovery and Resilience 
Facility Regulation

This technical guidance was published on 11 Oc-
tober 2023, replacing the previous version from 
2021. It is of interpretative interest for the appli-
cation of the ‘do no significant harm’ principle 
(DNSH) at national level. 

According to the Notice, this document is based 
on the text of the Regulation on the Recovery 
and Resilience Facility. The guidance provides 
interpretative guidelines in relation to the DNSH 
as stipulated in Article 17 of the Taxonomy Reg-
ulation. In addition, it sets out guidance crite-
ria on crucial aspects of the DNSH assessment 
and provides guidelines for Member States to 	
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describe precisely in their plans the measures 	
that comply with the DNSH.

New package of measures to boost and strength-
en the foundations of sustainable finance in the 
European Union

The European Union is building a sustainable fi-
nance framework to channel private finance to-
wards investments that meet the objectives of the 
European Green Deal. To achieve this goal, on 27 
June 2023 the European Commission adopted a 
new package of measures to boost and strength-
en the foundations of sustainable finance in the 
European Union, including two new delegated 
acts of the Taxonomy Regulation:

COMMISSION DELEGATED REGULATION (EU) 
/... amending Delegated Regulation (EU) 
2021/2139 establishing additional technical 
screening criteria for determining the conditions 
under which certain economic activities qualify 
as contributing substantially to climate change 
mitigation or climate change adaptation and 
for determining whether those activities cause 
no significant harm to any of the other environ-
mental objectives

This Delegated Regulation amends the Taxonomy 
Regulation to extend the economic activities con-
tributing to climate change mitigation and ad-
aptation not included so far by adding technical 
selection criteria relating to: (i) climate change 
mitigation or by supplementing them in relation 
to certain economic activities in the transport 
and manufacturing sector; (ii) climate change 
adaptation of certain economic activities adapt-
ed to climate change or enabling adaptation of 
other economic activities in the water, construc-
tion, disaster risk management, information and 
communication, and professional services sectors.

DELEGATED REGULATION (EU) /.... SUPPLE-
MENTING REGULATION (EU) 2020/852 OF THE  

EUROPEAN PARLIAMENT AND OF THE COUNCIL 
by establishing the technical screening criteria 
for determining the conditions under which an 
economic activity qualifies as contributing sub-
stantially to the sustainable use and protection 
of water and marine resources, to the transition 
to a circular economy, to pollution prevention 
and control, or to the protection and restora-
tion of biodiversity and ecosystems and for 
determining whether that economic activity 
causes no significant harm to any of the other 
environmental objectives and amending Del-
egated Regulation (EU) 2021/2178 as regards 
specific public disclosures for those economic  
activities

This Delegated Regulation complements the Tax-
onomy Regulation by incorporating four annexes 
defining the technical screening criteria for the 
remaining four environmental objectives (the 
non-climate ones) relating to: (i) the sustainable 
use and protection of water and marine resourc-
es, (ii) the transition to a circular economy, (iii) 
pollution prevention and control and (iv) the 
protection and restoration of biodiversity and 
ecosystems.

EU to ban greenwashing and improve consumer 
information on product durability

On 19 September 2023, the European Parliament 
and the European Council reached a provision-
al agreement on new rules to ban misleading 
advertising and provide consumers with bet-
ter product information, thus putting an end 
to greenwashing. The Parliament and Council 
agreed to ban generic environmental claims, 
for example “environmentally friendly”, “natu-
ral”, “biodegradable”, “climate neutral” or “eco”, 
without proof of recognised excellent environ-
mental performance relevant to the claim. This 
provisional agreement will have to be given 
final approval by both the Parliament and the 	
Council. 
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Regulation (EU) 2023/1542 of the European 
Parliament and of the Council of 12 July 2023 
concerning batteries and waste batteries, 
amending Directive 2008/98/EC and Regu-
lation (EU) 2019/1020 and repealing Directi- 
ve 2006/66/EC

This new Regulation strengthens the sustaina-
bility guidelines related to batteries and battery 
waste. The Regulation will cover the entire pro-
cess involving batteries, from their manufacture 
to their re-use and recycling, ensuring that they 
meet safety, sustainability and competitiveness 
standards.

The purpose of this Regulation is to establish the 
technical characteristics of the products falling 
within its scope, as well as to define the responsi-
bilities of the economic operators involved in the 
manufacture and sale of these products. In addi-
tion, a future framework for extended producer 
responsibility for batteries and waste manage-
ment is developed.

Royal Decree 665/2023, of 18 July, amending 
the Regulation of Publicly-Owned Hydraulic 
Resources, approved by Royal Decree 849/1986 
of 11 April; the Regulation of the Public Ad-
ministration of Water, approved by Royal De-
cree 927/1988, of 29 July; and Royal Decree 
9/2005, of 14 January, setting out the list of 
potentially soil-polluting activities and the cri-
teria and standards for the contaminated soil  
declaration

This Royal Decree introduces substantial changes 
to the Publicly-Owned Hydraulic Resources Reg-
ulation with the primary objective of preserving 
and safeguarding the quality of inland waters, 
both in terms of quantity and chemical compo-
sition.

The main objectives of the amendment are to 
update the Regulation, focusing on the simplifi-

cation of administrative procedures and the tran-
sition towards digitalised water management. It 
also seeks to update the regulatory framework to 
meet the new demands and challenges affecting 
the administration of the Publicly-Owned Hy-
draulic Resources, especially with regard to the 
protection perimeters of water catchments for 
human consumption and other areas of interest 
established in hydrological planning.

Order TED/834/2023, of 18 July, laying down 
the minimum requirements for treatment prior 
to landfill deposition of municipal waste

The purpose of this order is to lay down the min-
imum requirements for the treatment of munic-
ipal waste prior to landfill, which will make it 
possible to assess the efficiency of the treatment 
prior to landfill, in accordance with Article 7(1) 
and the first additional provision of Royal Decree 
646/2020, of 7 July, regulating the disposal of 
waste by means of landfill deposits.

Pre-treatment prior to landfill has a dual purpose. 
Firstly, it seeks to maximise the utilisation of the 
resources present in the waste through their re-
covery by mechanical methods. Secondly, through 
biological treatment, it aims to ensure that the 
waste behaves appropriately once it has been 
landfilled. Therefore, the efficiency of the treat-
ment of waste destined for landfill must consider 
both the organic matter content of the waste af-
ter mechanical treatment and the degree of sta-
bilisation of waste intended for landfill.

Sustainable mobility

Draft Order ICT/736/2023, of 5 July, establishing 
the regulatory bases for granting aid to projects 
to promote the electric and connected vehicle 
value chain within the Strategic Project for 
Economic Recovery and Transformation in the 
Electric and Connected Vehicle sector, within the 
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framework of the Recovery, Transformation and 
Resilience Plan, and the call for applications for 
the award of aid for electric vehicle battery pro-
duction projects for the year 2023

In order to access the European “Next Genera-
tion EU” funds in Spain, the Recovery, Transfor-
mation and Resilience Plan was approved. In this 
context, this document responds to the need to 
include the amendments made to the regulation 
on State aid and the regulatory bases applicable 
to the next calls for applications for the award 
of aid, which have as their legislative sources 
the Temporary Crisis and Transition Framework 
and Commission Regulation (EU) No. 651/2014 	
of 17 June 2014. 

This aid is aimed at projects that seek to provide 
incentives for investment in industrial capacity for 
electric vehicle batteries, their essential compo-
nents and the production or recovery of the essen-
tial raw materials needed, and at projects that 
support investment plans aimed at the industrial 
value chain of electric and connected vehicles, 
their systems, subsystems and components, and 
certain ancillary infrastructure systems necessary 
for their deployment. 

Royal Decree 661/2023, of 18 July, regulating 
the direct granting of aid in 2023 for the devel-
opment of innovative projects related to mod-
els, systems and components of hybrid vehicles 
and battery and hydrogen fuel cell electric vehi-
cles to advance the decarbonisation process and 
maintain the competitiveness of the automotive 
ecosystem

In line with the environmental objectives of the 
European Union and with the aim of moving 
towards orderly and progressive decarbonisa-
tion, this royal decree is published for the direct 
granting of aid for 2023 for projects that devel-
op models, systems and components for hybrid 
vehicles and battery and hydrogen fuel cell 

electric vehicles, excluding those related to lead 	
batteries. The deadline for applying for this aid 
began on 21 August and was open until 23 Oc-
tober 2023, with those interested having to for-
malise their application to the electronic register 
of the Ministry of Industry, Trade and Tourism by 
providing the required documentation, including 
the application form and the descriptive report of 
the investment with detailed information on the 
company and the project, as well as information 
on the commercial and temporal viability of the 
proposal. 

Projects for the development of models, systems 
and components of hybrid vehicles and battery 
and hydrogen fuel cell electric vehicles and which 
fall within one of the established project types, 
such as industrial research, are eligible for aid. 
The projects submitted must meet the require-
ments to be eligible, as well as the economic 
and technical eligibility requirements of the ap-
plicant, the general eligibility of the proposed 
project and the reasonableness of the proposal 
submitted, in accordance with the scoring criteria 
set out in the regulation itself. It should be not-
ed that the aid granted will be awarded directly 
in the form of a subsidy payment, the maximum 
amount of which will be €40,000,000 taking into 
account the type of project and the size of the 
company applying for the aid.

Council adopts position on emissions from cars, 
vans, buses and trucks

The Council agreed on 25 September on a 
“general approach” on the proposed regula-
tion for the type-approval of motor vehicles 
and engines, and of systems, components and 
separate technical units intended for such ve-
hicles, with respect to their emissions and bat-
tery durability (Euro 7), suggesting a number 
of changes it will negotiate with the Europe-
an Parliament as soon as the latter adopts its 	
position. 
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Energy transition

Directive (EU) 2023/1791 of the European Parlia-
ment and of the Council of 13 September 2023 
on energy efficiency and amending Regulation 
(EU) 2023/955

This new recast Directive establishes a common 
framework of measures to promote energy effi-
ciency within the Union in order to ensure that 
the Union’s targets on energy efficiency are met, 
including the application of the ‘energy efficiency 
first’ principle in all sectors (beyond the energy 
system).

It also provides for Member States collectively to 
meet (i) the binding EU final energy consumption 
reduction target of at least 11,7% in 2030 (com-
pared to the EU 2020 reference scenario), so as 
not to exceed 763 million tonnes of oil equivalent 
(“Mtoe”), and (ii) the indicative EU primary en-
ergy consumption target of no more than 992,5 
Mtoe in 2030. To this end, the Directive provides 
for the establishment of indicative national ener-
gy efficiency contributions by 2030. 

The Directive also sets annual energy savings 
targets for final energy consumption (which will 
gradually increase) and imposes specific obliga-
tions on the public sector, such as achieving an 
annual reduction in energy consumption of 1,9%.

Commission Delegated Regulation ( EU ) 
2023/1184 of 10 February 2023 supplementing 
Directive (EU) 2018/2001 of the European Par-
liament and of the Council by establishing a Un-
ion methodology setting out detailed rules for 
the production of renewable liquid and gaseous 
transport fuels of non-biological origin

This Delegated Regulation implements the sev-
enth subparagraph of Article 27(3) of Directive 
(EU) 2018/2001 of the European Parliament 
and of the Council of 11 December 2018 on the 

promotion of the use of energy from renewable 
sources, and aims to define rules for determin-
ing when electricity used for the production of 
renewable liquid and gaseous transport fuels of 
non-biological origin (RFNBO) - including renew-
able hydrogen, via electrolysis and analogously 
for less common production pathways - can be 
considered fully renewable.

Royal Decree-law 5/2023 of 28 June adopting 
and extending certain measures in response to 
the economic and social consequences of the 
war in Ukraine, supporting the reconstruction of 
the island of La Palma and other situations of 
vulnerability; transposing European Union direc-
tives on conversions of commercial companies 
and the work-life balance for parents and car-
ers; and implementing and enforcing European 
Union law.

Among the new developments in energy matters 
introduced by Royal Decree-law 5/2023, from the 
ESG point of view, the following stand out: (i) the 
implementation of the regulatory principles of re-
newable energy communities and citizen energy 
communities in the Electricity Sector Act 24/2013 
of 26 December, as vehicles for citizen participa-
tion that allow greater involvement in the ener-
gy transition, and (ii) the simplification of the 
administrative processing of charging points for 
electric vehicles with less than 3.3,000 kW power, 
which are exempted from certain formalities in or-
der to promote the deployment of these charging 
points and, thus, electric mobility.

Order TED/845/2023, of 18 July, approving the 
catalogue of standardised energy efficiency 
measures

This order approves the catalogue of standard-
ised energy efficiency measures that may entitle 
the issuance of Energy Saving Certificates (CAE), 
in accordance with Article 18 of Royal Decree 
36/2023 of 24 January. This catalogue allows 	
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interested parties to know in advance which ac-
tions are likely to generate certifiable energy 
savings and what amount of energy savings will 
be recognised according to the type of action 
carried out (in accordance with the information 
included in the technical sheets in Schedule I that 
make up this catalogue, which will be periodically 
reviewed, expanded and updated).

Social

Work-life balance rights

Royal Decree-law 5/2023 of 28 June adopting 
and extending certain measures in response to 
the economic and social consequences of the war 
in Ukraine, supporting the reconstruction of the 
island of La Palma and other situations of vulner-
ability; transposing European Union directives 
on conversions of commercial companies and the 
work-life balance for parents and carers; and im-
plementing and enforcing European Union law

Royal Decree-Law 5/2023 transposes Directive 
(EU) 2019/1158, which aims to guarantee the ex-
ercise of paternity leave (art. 4); parental leave 
(art. 5); carers’ leave (art. 6); time off from work 
on grounds of force majeure (art. 7); and flexible 
working arrangements (art. 9). 

In addition, the Directive includes in Article 11 the 
provision that Member States shall take the nec-
essary measures to prohibit workers from being 
treated less favourably on the grounds that they 
have applied for or taken leave or time off cov-
ered by the Directive. 

This Royal Decree-law 5/2023 amends several 
articles of the Workers’ Statute Act, mainly rela-	
ting to:

a)	 Consideration of discrimination on grounds 
of gender. 

b)	 The modification of applications for the 
adaptation of working hours length and 
distribution, the arrangement of working 
time and the form of work (including tele-	
working). 

c)	 The extension of new work-life balance rights 
in pre-existing leave, and the creation of a 
new parental leave with a maximum duration 
of 8 weeks (in this case unpaid).

d)	 The extension of the rights to reduced work-
ing hours and leave of absence to care for 
dependents or children between 18 and 23 
years of age with a previous serious illness 
and up to 26 years of age for children with a 
disability of over 65%.

e)	 Modification of the characterisation of un-
lawful dismissal and void contractual termi-
nation by reason of redundancy under the 
Employment Jurisdiction Act.

Framework Agreement on the application of Ar-
ticle 16(1) of Regulation (EC) No. 883/2004 in 
cases of habitual cross-border telework

The aim of this framework agreement is to al-
low home-based teleworkers to keep their con-
tributions in the country where their employer is 
established (a new voluntary derogation), pro-
vided that they telework less than 50% of their 
time from home. To qualify for this derogation, 
the employee must meet a number of cumulative 	
criteria.

The employee or the employer may request, 
in accordance with Article 18 of Regulation 
987/2009, the application of the framework 
agreement from the competent social security 
body of the country whose legislation is appli-	
cable.
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Social Security Scheme for workers post-
ed abroad in the service of companies 
that operate in Spanish territory

Order ISM/835/2023, of 20 July, regulating the 
situation equated to that of registration in the 
Social Security system of workers posted abroad 
in the service of companies that operate in 
Spanish territory.

The regulation defines posted workers as those 
who, being employed in Spain by a company that 
carries out its activities in Spanish territory, are 
sent to another country in order to perform sala-
ried work on behalf of that company.

One of the main novelties is that the regulation 
provides that if the posted worker is obliged (ac-
cording to the legislation of the destination coun-
try) to disassociate him/herself from the Spanish 
Social Security system, after a period of time, he/
she will be able to continue paying contributions 
in Spain.

The Order entered into force as of 1 November 
2023, with a detailed transitional regime set out 
in the same.

Employment Flexibility and Stability. 
RED and ERTE mechanisms

Royal Decree 608/2023 of 11 July implementing 
the RED Employment Flexibility and Stability 
Mechanism

This piece of legislation details the general 
functioning of the RED Mechanism, including its 
purpose, modalities (cyclical and sectoral) and 
applicable measures (reduction of working hours 
or suspension of employment contracts). It also 
sets out the procedure that companies must fol-
low to join a mechanism that is active. It includes 
the communication to the workforce and the for-

mation of a representative committee within a 
specific timeframe, as well as the submission of 
supporting documentation.

It also addresses guarantees related to the RED 
Mechanism, such as the protection of workers, 
benefits in company contributions, training and 
the commitment to maintain jobs in order to ob-
tain exemptions from contributions. It also estab-
lishes limits on overtime, hiring and outsourcing, 
and regulates access to data by public authorities 
on authorised reductions in working hours and 
suspensions of contracts.

Occupational pension schemes

Royal Decree 668/2023 of 18 July amending 
the Regulation on pension schemes and funds, 
approved by Royal Decree 304/2004 of 20 Feb-
ruary 2004, to promote occupational pension 
plans

Royal Decree 668/2023 started to apply on 21 
July 2023, except as regards the obligation of the 
occupation pension scheme scrutiny committees 
to meet at least twice a year, which will come into 
force in 2024.

This piece of legislation addresses a number of 
key issues in the field of supplementary employee 
welfare:

a)	 It establishes the principle of non-discrimi-
nation in occupational pension schemes, 

b)	 It defines the length of service of one month 
for workers’ access to occupational pension 
schemes, taking into account the time elapsed 
since they joined the promoter’s staff under 
any type of employment contract.

c)	 It establishes that, in the case of corporate op-
erations involving the same entity as promoter 
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of several occupational pension schemes or as 
promoter of one scheme and policyholder of 
one or several workplace pension schemes, all 
members, insured persons and beneficiaries 
must be integrated into a single scheme within 
a period of twelve months. 

d)	 A maximum period of twelve months is set 
from the entry into force of the royal decree 
to adapt the documentation and the new 
information obligations for participants and 
beneficiaries of the occupational pension 
schemes, as well as to comply with the rest of 
the new regulation provided in the decree.

Employment compliance

Standard UNE 19604 Social-employment com-
pliance management systems. Requirements 
with guidance for use 

The UNE 19604 standard establishes policies, 
objectives, principles, procedures and internal 
resources with indicators and controls to comply 
with employment standards.

Employment compliance programmes are an im-
portant asset in companies’ ESG (Environment, 
Social and Governance) strategies, as they focus 
on compliance with employment standards, hu-
man rights, diversity, occupational safety and 
talent attraction. This is because the UNE 19604 
standard itself includes five main dimensions: 1) 
Individual employee relations; 2) Collective em-
ployee relations; 3) Constitutional rights of equal-
ity and non-discrimination; 4) Welfare protection, 
which covers social security benefits, voluntary 
improvements and supplementary employee wel-
fare systems; and 5) Any other employment-relat-
ed obligations that the organisation is obliged 
to comply with.

Following the approval of the UNE 19604 stand-
ard, GA_P has developed a self-diagnosis tool 
called GA_P Compliance Laboral that will allow 
users to identify the possible risks of non-com-
pliance with employment legislation, as well as 
the areas that need to be improved, providing, in 
addition, specific actions to control and mitigate 
these risks. You can access this tool through the 
following link.

https://www.ga-p.com/compliance-laboral/
https://www.ga-p.com/compliance-laboral/
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