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The aim of this newsletter is to bring together key legislation, supervisory criteria and docu-
mentation published in the period June - September 2023.

Editorial

The New Retail Investment Strategy

On 24 May 2023, the European Commission
published its Retail Investment Strategy (“RIS”)
initiative, which envisages major changes to the
way investment and insurance products are dis-
tributed. The new retail investment package will
amend several directives and regulations that
underpin our current financial system (i.e., MIFID,
IDD, PRIIPs, UCITS and AIFMD) and may lead to
a significant change in the business and pricing
models of institutions, whether they are product
manufacturers or distributors.

The main objectives of this package of measures
include (i) encouraging the participation of retail
(consumer) investors in capital markets; and (ii)
protecting retail clients in their investment deci-
sions to ensure that these are aligned with their
needs and preferences. The aim is to strengthen
the EU’s capital markets union as a safe haven
for citizens to invest in the long term and thereby
boost the channelling of private funding into the
economy.

In order to achieve the above objectives, the fol-
lowing measures have been included:

e Increase transparency and comparability
of costs, to ensure that investment products
bring real value for money to retail investors.
In this regard, institutions should incorporate
the analysis of the pricing process into their
product approval processes to justify the cost
of products and services in relation to the
value for money provided to clients.

Ensure that retail clients receive at least an-
nually a clear view of the investment perfor-
mance of their portfolio.

Ban inducements in relation to the reception
and transmission of orders or the execution of
orders, except for orders (i) originating from
prior advice; or (ii) given in the placement
and underwriting services. In addition, it
provides for stricter safequards and trans-
parency where inducements are allowed
(i.e., advice on a non-independent basis),
in order to justify the added value of such
services.

Strengthen the professional obligations and
qualifications of advisors in the provision of
advisory services, to demonstrate that they
are acting in the best interests of the client.
Ensure that advisors are held accountable for
the use (and misuse) of marketing communi-
cation, to protect investors from misleading
advertising.

Improve the delivery of information on invest-
ment products and services to retail investors,
through standardisation, use of standardised
terms and adaptation to the digital age.

Member States are encouraged to implement
measures that support citizens’ financial liter-
acy, to empower them to make better financial
decisions.

Enhance supervisory cooperation to ensure
that rules are effectively applied across the
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EU and to unify the fight against fraud and
malpractices.

e Increase the obligations on the provision
of the advisory service to justify acting in
the best interests of the client (enhanced
“acting in accordance with the best interest
of the client” test - a test applicable to any
investment advisory service - instead of the
“quality enhancement” test).

The package is wide-ranging, and these develop-
ments, if adopted in the terms proposed by the
European Commission, will force institutions to
make profound changes to their business mod-
els and will equalise obligations in the distribu-
tion of investment products, be they pure invest-
ment products or insurance-based investment
products.

The proposal envisages a transposition period
of 12 months, and 18 months for effective imple-
mentation. The European Commission published
the official translations on 6 July 2023 and by 28
August 2023 stakeholders submitted comments to
the Commission on the newly published package
of measures. Taking into account the above time-
tables, the final text is expected to be complet-
ed between 2023 and 2024 for approval by the
Parliament and the Council, so that it will take
effect in 2026.

Finally, while representatives of the European
financial and insurance industry support the ob-
jectives of the proposal (investor protection and
increased retail investor participation in capital
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markets), they have also expressed certain con-
cerns during the public consultation process, in-
cluding the following:

e Limitations on the pricing of products and
services, the best interest of the client test
and excessive formalities and obligations.

e  Excessive restrictions on inducements could
generate effects contrary to the objectives
pursued by the strategy and lead to fewer
products being available to retail investors.

e Inorderto guarantee the value for money of
products, the publication of benchmarks on
costs and profitability by European author-
ities is established, which would function in
practice as a maximum price limit, as the
distribution of products that deviate from the
benchmarks is prohibited unless additional
tests and evaluations are carried out to de-
termine the justification and proportionality
of costs and expenses. Some consider that
this measure raises doubts as to whether it
fits within the framework of EU treaties and
rules.

e The proposed transposition timetable is very
ambitious, as time is needed to publish the
necessary delegated acts (Level 2 legisla-
tion) and national legislation to implement
the new requirements.

Cristina Esteban Diaz

Associate Lawyer
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Legislation

Royal Decree 571/2023, of 4 July, on foreign in-
vestment, Official Journal of Spain (“BOE”) of
5 July 2023".

Royal Decree-law 5/2023, of 28 June, adopting
and extending certain measures in response to
the economic and social consequences of the
war in Ukraine, to support the reconstruction
of the island of La Palma and other situations
of vulnerability; transposing European Union
Directives on conversions of commercial com-
panies and reconciling work and family life for
parents and carers; and on the implementation
and enforcement of European Union law, BOE of
29 June 20232,

Royal Decree 668/2023, of 18 July, amending
the Pension Schemes and Funds Regulations
approved by Royal Decree 304/2004, of 20 Feb-
ruary, for the promotion of workplace pension
schemes, BOE of 20 July 20233,

Draft Royal Decree on the legal regime for in-
vestment firms and other entities providing in-
vestment services*.
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> Link.
¢ Link.
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& Link.

Draft Royal Decree amending Royal Decree
1082/2012, of 13 July, approving the Regula-
tions for the implementation of the Collective
Investment Schemes Act 35/2003 of 4 Novem-

ber®.

Draft Royal Decree implementing the CNMV’s
administrative powers®.

Draft Royal Decree on financial instruments, ad-
mission to trading, registration of negotiable
securities and market infrastructure’.

Draft Order approving form 430 for “ Insurance
Premium Tax. Self-assessment” and determining
the filing method and procedure, and amending
the Ministerial Orders approving the registra-
tion designs of forms 165,180, 184,188,189, 193,
194,196, 198, 296 and updating the contents of
Schedules | and Il of the Ministerial Order ap-
proving form 2898,

Regulation (EU) 2023/1113 of the European Par-
liament and of the Council of 31 May 2023 on in-
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https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/boe/dias/2023/07/05/pdfs/BOE-A-2023-15549.pdf
https://www.boe.es/buscar/act.php?id=BOE-A-2023-15135
https://www.boe.es/diario_boe/txt.php?id=BOE-A-2023-16728
https://www.boe.es/boe/dias/2023/07/05/pdfs/BOE-A-2023-15549.pdf
https://portal.mineco.gob.es/RecursosArticulo/mineco/ministerio/participacion_publica/audiencia/ficheros/ECO_Tes_20210430_AP_RD_Empresas.pdf
https://portal.mineco.gob.es/es-es/ministerio/participacionpublica/audienciapublica/Paginas/ECO_Tes_20230919_AP_Modificacion_RD_1082_2012_IIC.aspx
https://portal.mineco.gob.es/RecursosArticulo/mineco/ministerio/participacion_publica/audiencia/ficheros/ECO_Tes_20210430_AP_RD_CNMV.pdf
https://portal.mineco.gob.es/RecursosArticulo/mineco/ministerio/participacion_publica/audiencia/ficheros/ECO_Tes_20230919_AP_RD_Instrum_Financ_e_Infraestructuras.pdf
https://www.hacienda.gob.es/Documentacion/Publico/NormativaDoctrina/Proyectos/27072023-MAIN-Proyecto-OM-Informativas-2023-Observaciones.pdf
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formation accompanying transfers of funds and
certain crypto-assets and amending Directive
(EU) 2015/849, Official Journal of the European
Union (“OJEU”) of 9 June®.

Regulation (EU) 2023/1114 of the European Par-
liament and of the Council of 31 May 2023 on
markets in crypto-assets, and amending Regula-
tions (EU) No 1093/2010 and (EU) No 1095/2010
and Directives 2013/36/EU and (EU) 2019/1937,
OJEU of 9 June™.

Commission Implementing Regulation (EU)
2023/1672 of 30 August 2023 laying down tech-
nical information for the calculation of techni-
cal provisions and basic own funds for reporting
with reference dates from 30 June 2023 until 29
September 2023 in accordance with Directive
2009/138/EC of the European Parliament and
of the Council on the taking-up and pursuit of
the business of Insurance and Reinsurance, OJEU
of 31 August™.

Commission Regulation (EU) 2023/1803 of 13
August 2023 adopting certain international ac-
counting standards in accordance with Regula-
tion (EC) 1606/2002 of the European Parliament
and of the Council, OJEU 26 September 2023,

° Link.
1 Link.
" Link.
2 Link.
¥ Link.
™ Link.
5 Link.
e Link.

Insurance and Financial Regulation No. 6 | 2023

Other documents
of interest

Bank of Spain

Quarterly report and macroeconomic projec-
tions for the Spanish economy. Third quarter
of 2023%,

Spanish Securities Market Authority
(CNMY)

Notification to ESMA confirming compliance with
the Guidelines on certain aspects of the MIFID Il
suitability requirements, 2 June 2023™.

Notification to ESMA confirming compliance with
the Guidelines on certain aspects of the MIFID Il
remuneration requirements, 2 June 2023%.

2022 Annual Report detailing developments in
“sustainable finance” and warning about “boiler
rooms” 19 June 2023,


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023R1113&qid=1697189276063
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023R1114&qid=1697189321883
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023R1672&qid=1697189369605
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023R1803&qid=1697189412222
https://www.bde.es/f/webbe/SES/Secciones/Publicaciones/InformesBoletinesRevistas/BoletinEconomico/23/T3/Fich/be2303-it.pdf
https://www.cnmv.es/portal/verDoc.axd?t={5a5ad668-5c39-4f1c-8a2f-63a2fa00f2ab}
https://www.cnmv.es/portal/verDoc.axd?t=%7Bfb3b5513-3be9-4d65-bb2c-fb4c01ea08e8%7D
https://www.cnmv.es/portal/verDoc.axd?t={45065735-055f-4dc1-b55b-4019c0fd60ff}
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Communication to EBA of the intention to comply
with the Guidelines on common procedures and
methodologies for the supervisory review and
evaluation process (SREP) under Directive (EU)
2019/2034, applicable from 19 June 2023".

CNMYV Decision of 11 July 2023 on product inter-
vention measures relating to financial contracts
for differences and other leveraged products
(pending publication in the BOE), 12 July 2023,

Good Governance Code on Cybersecurity, 13 July
2023",

Directorate-General for Insurance
and Pension Funds (DGSFP)

DGSFP’s Supervisory Priorities for the period
2023-2025, 8 June 2023%°.

Quarterly Information Bulletin on Insurance and
Pension Funds, 12 June 2023?".

DGSFP’s Quarterly Information Bulletin on In-
surance and Pension Funds - First Quarter 2023,
August 2023%,

DGSFP: Supervisory Actions on Payment Protec-
tion Products related to Mortgage Loans, Con-

7 Link.
8 Link.
Y Link.
2 Link.
2 Link.
2 Link.
3 Link.
2 Link.
% Link.
% Link.
27 Link.

sumer Finance Transactions and Credit Cards,
August 20237,

Circular 1/2023, of 30 August, of the Directo-
rate-General for Insurance and Pension Funds, on
the mandatory use of electronic means for com-
munications and notifications between insurance
intermediaries, reinsurance brokers and certain
complementary insurance intermediaries, and the
Directorate-General for Insurance and Pension
Funds, 31 August®*.

DGSFP’s Insurance and Pension Funds Report
2022, 19 September 2022%.

Briefing note issued by the Directorate-General
for Insurance and Pension Funds and the Directo-
rate-General for Animal Rights on liability insur-
ance for dog owners?.

European Commission
Commission Delegated Regulation ../.. of

31.7.2023 supplementing Directive 2013/34/EU
as regards sustainability reporting standards?.
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https://dgsfp.mineco.gob.es/es/Paginas/Nota-de-prensa-prioridades-2023-2025.aspx
https://dgsfp.mineco.gob.es/es/Paginas/Nota-de-prensa-prioridades-2023-2025.aspx
https://www.cnmv.es/portal/verDoc.axd?t={92b1819e-6269-4a98-93ed-e58c0b7bf9c8}
https://www.cnmv.es/docportal/aldia/Resolucion_CFD.pdf
http://cnmv.es/DocPortal/Ciberseguridad/CBG_Ciberseguridad_en.pdf
https://dgsfp.mineco.gob.es/es/Paginas/Nota-de-prensa-prioridades-2023-2025.aspx
https://dgsfp.mineco.gob.es/es/Paginas/Bolet%C3%ADn-de-informaci%C3%B3n-trimestral-de-Seguros-y-Fondos-de-Pensiones-Cuarto-Trimestre-de-2022.aspx?utm_campaign=Editorial&utm_medium=email&_hsmi=72768610&_hsenc=p2ANqtz-_eBVzL_dWFL1_OQJcsfAHWw6tbMsb1fO9bAJB4prJDqOWZhnwOjsVblK028DvBsstuF0hU10S5BdacGgZcCnCg8fS3sQ&utm_content=72768610&utm_source=hs_email
https://dgsfp.mineco.gob.es/es/Paginas/Bolet%C3%ADn-de-Informaci%C3%B3n-Trimestral1T2023.aspx
https://dgsfp.mineco.gob.es/es/Paginas/supervisionproteccionpagos.aspx
https://dgsfp.mineco.gob.es/es/Paginas/Circular-de-la-DGSFP-1-2023.aspx
https://dgsfp.mineco.gob.es/es/Paginas/Iniciocarrousel.aspx
https://dgsfp.mineco.gob.es/es/Paginas/Nota-Informativa-2023.aspx
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/corporate-sustainability-reporting-directive_en
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Commission Notice on the interpretation and im-
plementation of certain legal provisions of the EU
Taxonomy Regulation and links to the Sustainable
Finance Disclosure Regulation 2023/C 211/01,
OJEU 16 June®.

Commission Recommendation (EU) 2023/1425 of
27 June 2023 on facilitating finance for the transi-
tion to a sustainable economy, OJEU 7 July®*

Proposal for a REGULATION OF THE EUROPE-
AN PARLIAMENT AND OF THE COUNCIL on the
transparency and integrity of Environmental,
Social and Governance (ESG) rating activities,
COM(2023) 314 final, 13 June 2023%°,

Public consultation, Proposal for a REGULA-
TION OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL on a framework for Financial
Data Access and amending Regulations (EU)
No 1093/2010, (EU) No 1094/2010, (EU) No
1095/2010 and (EU) 2022/2554, COM(2023) 360
final, 28 June 2023. End of consultation period,
28 August 2023,

Commission Notice on the interpretation and im-
plementation of certain legal provisions of the
EU Taxonomy Regulation and links to the Sus-

28 Link.
2 Link.
0 Link.
3 Link.
2 Link.
3 Link.
3 Link.
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tainable Finance Disclosure Regulation. 16 June
20233,

European Parliament

European Parliament and Council agreement on
the amendment of the Alternative Investment
Funds Directive and UCITS Directive. 20 July
2023%.

European Supervisory Authorities
EBA

Guidelines amending Guidelines EBA/
GL/2022/01 on improving resolvability for insti-
tutions and resolution authorities under articles
15 and 16 of Directive 2014/59/EU (Resolvability
Guidelines) to introduce a new section on resolva-
bility testing, EBA/GL/2023/05, 13 June 20233,

ESMA
Opinion setting out suggestions to the Europe-

an Commission for possible clarifications of the
legislative provisions under the UCITS Directive


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XC0616(01)
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023H1425
https://eur-lex.europa.eu/resource.html?uri=cellar:1243bcf3-0ac8-11ee-b12e-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023PC0360
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52023XC0616(01)
https://www.consilium.europa.eu/en/press/press-releases/2023/07/20/capital-markets-union-provisional-agreement-reached-on-alternative-investment-fund-managers-directive-and-plain-vanilla-eu-investment-funds/
https://www.eba.europa.eu/eba-published-its-final-resolvability-testing-guidelines
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and the AIFMD relating to the notion of “undue
costs”. 17 May 2023.

Call for evidence on the integration of sustain-
ability preferences in the suitability assessment
and product governance arrangements ESMA35-
43-3599, 16 June 2023. Deadline 15 September
2023%,

Final Report, Review of the technical standards
under Article 34 of MiFID Il [European passport
without establishment of a branch in the host
state], ESMA35-36-2848, 11 July 2023%¢,

Public Statement, Sustainability disclosure in
prospectuses, ESMA32-1399193447-441, 11 July
2023%.

Sustainable Finance - Implementation timeline
for SFDR, TR, CSRD |MiFID, IDD, UCITS, AIFMD,
12 July 202338,

Technical Standards of the Consultation Paper
specifying certain requirements of the Markets
in Cryptoassets Regulation (MiCA), ESMAT74-
449133380-425, 12 July 2023. Consultation end
date: 20 September 2023%.

¥ Link.
% Link.
37 Link.
% Link.
% Link.
40 Link.
4 Link.
42 | ink.
4% Link.
44 Link.
4 Link.

EIOPA
Annual Report 20224,
Financial Stability Report*'.

Final Report on the Public Consultation Document
on the proposed amendment to the regulatory
technical standards adapting the base amounts in
euro for professional indemnity insurance (PII) and
the financial capacity of insurance intermediaries
under the Insurance Distribution Directive (IDD)*.

Public consultation on EIOPA’s proposal on the
supervision of reinsurance concluded with third
country undertakings, 11 July 2023, deadline 10
October 2023

Peer Review on Product Oversight and Govern-
ance (POG), 20 July 20234,

ESAs
Public Consultation, Digital Operational Resil-
ience Act (DORA), [Regulation 2022/2554 of 14

December 2022 on digital operational resilience
for the financial sector]*.
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https://www.esma.europa.eu/sites/default/files/2023-06/ESMA35-43-3599_Call_for_evidence_on_MiFID_II_suitability_and_sustainability.pdf
https://www.esma.europa.eu/sites/default/files/2023-07/ESMA35-36-2848_Final_Report_on_review_of_technical_standards_on_passporting_under_Article_34_of_MiFID_II.pdf
https://www.esma.europa.eu/sites/default/files/2023-07/ESMA32-1399193447-441_Statement_on_sustainability_disclosure_in_prospectuses.pdf
https://www.esma.europa.eu/sites/default/files/library/sustainable_finance_-_implementation_timeline.pdf
https://www.esma.europa.eu/press-news/esma-news/esma-seeks-first-input-detailed-rules-crypto-markets
https://www.eiopa.europa.eu/publications/annual-report-2022_en
https://www.eiopa.europa.eu/publications/financial-stability-report-june-2023_en
https://www.eiopa.europa.eu/eiopa-publishes-changes-minimum-amount-professional-indemnity-insurance-cover-and-financial-capacity-2023-07-03_en
https://www.eiopa.europa.eu/consultations/consultation-supervisory-statement-supervision-reinsurance-concluded-third-country-insurance-and_en
https://www.eiopa.europa.eu/publications/peer-review-product-oversight-and-governance-pog_en
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Consultations/2023/Consultation%20Papers%20on%20DORA/1056506/Public%20consultation%20overview%20document.pdf
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Progress Reports on Greenwashing in the Finan-
cial Sector, 1 June 202346,

ESAs Joint Committee Report, 18 September
20234

ECB

Regulation (EU) 2023/1678 of the European Cen-
tral Bank of 17 August 2023 amending Regulation
(EU) 2015/534 on reporting of supervisory finan-
cial information“®.

46 Link.
Link.
Link.

4T Link.

48 Link.

49 Link.
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10SCO

The International Organization of Securities
Commissions endorses the International Sustain-
ability Standards Board’s (ISSB) final standards
on General Requirements for Disclosures of Sus-
tainability-related Financial Information (IFRS
S1) and Climate-Related Disclosures (IFRS S2), 25
July 2023,


https://www.eiopa.europa.eu/system/files/2023-06/EIOPA%20Progress%20Report%20on%20Greenwashing.pdf
https://www.eiopa.europa.eu/system/files/2023-06/EIOPA%20Progress%20Report%20on%20Greenwashing.pdf
https://www.eiopa.europa.eu/esas-warn-risks-resulting-fragile-economic-outlook-2023-09-18_en
https://www.esma.europa.eu/sites/default/files/2023-06/ESMA30-1668416927-2498_Progress_Report_ESMA_response_to_COM_RfI_on_greenwashing_risks.pdf
https://www.eiopa.europa.eu/publications/eiopas-progress-report-greenwashing-advice-european-commission_en
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2023/1055934/EBA%20progress%20report%20on%20greewnwashing.pdf
https://www.eiopa.europa.eu/esas-warn-risks-resulting-fragile-economic-outlook-2023-09-18_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32023R1678
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD741-Endorsement-Decision.pdf
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If you have any questions regarding the contents of this document, please contact any one of the following GA_P lawyers:

Ana Martinez-Pina Cristina Esteban Diaz José Francisco Canalejas Merin Belén Navarro Carmona
Tel.: (+34) 915829100 Tel.: (+34) 915829100 Tel.: (+34) 915829100 Tel.: (+34) 91582 91 00
amartinezpina@ga-p.com cedioz@ga-p.com jfcanalejas@ga-p.com bnavarro@ga-p.com

Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or
recommendation.

© Gbémez-Acebo & Pombo Abogados, 2023. All rights reserved.
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