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Qs & As on the Right to Housing Act

The most relevant aspects of the Right to Housing Act are analysed  
in a question-and-answer format (following on from the previous commentary 
on the draft bill).

REAL ESTATE AND PUBLIC & REGULATORY LAW 
of Gomez-Acebo & Pombo 

O
n 25 May 2023, the Right to Hous-
ing Act 12/2023 of 24 May was 
published in the Official Journal 
of Spain, a piece of legislation 
that has generated enormous 

expectation and doubts. Now that its final text 
has been fixed, it is worth our while to highlight its 
core content, grouped into thematic blocks and in 
a question-and-answer format with an eminently 
practical focus1.

1.	 Measures in relation to tenancies

	 Before setting out the measures contained 
in the law in relation to tenancies, we must 

1	 Gómez-Acebo & Pombo Abogados already published a paper based on the Draft Bill, https://www.ga-p.com/

publicaciones/preguntas-y-respuestas-sobre-el-anteproyecto-de-ley-de-vivienda. This document is an updated 

version of the former paper to which some observations have been added in view of the public debate that has 

arisen around the Draft Bill.

define who are large property owners and 
when we are faced with a stressed market  
area. 

1.1.	 What is meant by a large property ow- 
ner?

	 Large property owners are considered 
to be natural or legal persons who 
own ten or more urban properties for 
residential use or a gross floor area of 
more than 1,500 square metres, also for 
residential use, excluding garages and 
storage rooms. In areas with a stressed 
residential market, the devolved regions  



2 May 2023

(“autonomous communities”) may ex-
tend the concept to the owners of five 
or more properties in that area declared  
a stressed market.

1.2.	 What are stressed residential market 
areas?

	 These are areas specifically declared  
as such by the competent housing au-
thorities (normally the autonomous 
communities) in which there is an imbal-
ance between supply and demand due 
to the presence of at least one of these  
circumstances: 

a)	 the average burden of the cost of 
the mortgage or rent on the per-
sonal or cohabiting unit budget, 
plus basic expenses and supplies, 
exceeds more than 30% of the av-
erage household income. 

b)	 The purchase or rental price of the 
dwelling has risen in that area in the 
last five years by more than three 
points above the regional consumer 
price index.

1.3.	 How is a stressed market area decla- 
red?

	 The autonomous communities can declare 
a stressed market area after making the 
proposed declaration publicly available 
for objection and preparing a report justi-
fying the concurrence of at least one of the 
circumstances envisaged in the previous 
point. This declaration must be commu-
nicated to the Secretariat General for the 
Urban Agenda and Housing of the Minis-
try of Transport, Mobility and the Urban  
Agenda.

1.4.	 What is the duration of the stressed mar-
ket area declaration?

	 The stressed market area declaration 
has a duration of three years, and may 
be extended annually following the 
same procedure provided for the decla- 
ration.

1.5.	 What are the consequences of declaring 
a stressed market area?

	 The first consequence is the drafting of 
a specific plan by the autonomous com-
munities in which specific measures will 
be established to overcome the existing 
imbalances in the area. 

	 The Ministry responsible for housing may 
also develop a specific programme that 
will amend or be annexed to the exist-
ing Housing Plan, allowing the State to 
promote in that territorial area:

a)	 formulas for collaboration with the 
competent public authorities and 
the private sector;

b)	 the design and adoption of specific 
funding measures;

c)	 the establishment of additional spe-
cific public measures or aid within 
the existing State Housing Plan.

	 In addition, the declaration of a stressed 
market area has the following conse-
quences:

—	 Mandatory extension for the lessor. 
At the end of the lease agreement, 
the lessee may elect an extraordi-
nary extension, of an annual na-
ture and for a maximum period of  
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three years, on the same terms as 
the existing agreement. 

—	 Rent limitation. The rent of new lease  
agreements will be limited by the 
rent of the previous lease agree-
ment (applying the annual updat-
ing clause of the rent of the previous 
agreement), with certain increases 
(up to 10 %) permitted in the cases 
provided for by law. 

	 Furthermore, if the landlord is a 
large property owner, the rent of 
new agreements may not exceed 
the maximum limit of the price 
applicable according to a system 
of benchmark price indices , which 
must be set in accordance with the 
conditions and characteristics of the 
leased dwelling and the building in 
which it is located. The specification 
of this system is left to subsequent 
regulatory implementation.

—	 Obligation to provide information. 
Large property owners also have an 
obligation to collaborate and pro-
vide information on the use of the 
dwellings they own, at the request 
of the general government.

—	 Tax incentives in personal income 
tax (IRPF). The following deductions 
in the net earnings are allowed for 
home rentals entered into after the 
entry into force of the law:

••	 90 % if, when entering into a 
new lease agreement, the lessor 
reduces the rent by 5 % com-
pared to the rent of the previous 
lease agreement for the same 
dwelling.

••	 70 % where the lessor rents the 
dwelling for the first time and 
the lessee is between the ages 
of eighteen and thirty-five. 

••	 60 % where renovation work 
(within the meaning of the Per-
sonal Income Tax Regulation) 
has been carried out in the two 
years preceding the date of  
execution of the lease. 

••	 50 % in all other cases.

—	 Obligations of an urban planning 
nature. In municipalities in which 
one or more areas have been delim-
ited as stressed residential market 
areas, the land obtained in compli-
ance with the duty to transfer in the 
urban development process must 
necessarily be used for the construc-
tion and management of social or 
public housing and may not be re-
placed by any other public use or 
social interest or by other forms of 
compliance with the duty, except in 
exceptional cases.

2.	 Measures to avoid permanently unoccupied 
dwellings

2.1.	 What is meant by permanently unoccu-
pied dwellings?

	 Permanently unoccupied dwellings are 
those that remain vacant without justi-
fied reason for a period of more than two 
years and that belong to owners of four 
or more residential properties.

2.2.	 What measures are put in place to 
bring unoccupied dwellings onto the  
market?
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	 Local councils may levy a surcharge of up 
to 50 % of the net property tax liability. 
This surcharge may be increased as fol-
lows: 

—	 up to 100 % of the net tax liability 
where the dwelling remains unoccu-
pied for more than three years, and

—	 an additional 50 % (i.e. up to 150 % 
of the net liability) if the dwelling 
belongs to owners of two or more 
unoccupied dwellings in the same 
municipality. 

3.	 On the public pool of housing

	 The law incorporates particular types of hous-
ing with a social function into state legislation 
and, in general, introduces measures aimed at 
extending and giving permanence to the dif-
ferent types of social and protected housing.

3.1.	 What is public-purpose housing?

	 Such housing occupies land zoned as for 
public purposes (or that forms part of 
buildings or premises intended for public 
facilities) and not residential. In order 
to encourage their proliferation, the 
law provides that planning instruments 
(including land use planning) may: a) 
establish as a compatible use of land 
for public purposes the construction of 
public-purpose housing, and b) establish 
the acquisition of land for public-purpose 
(or social) housing as part of urban trans-
formation actions.

3.2.	 What about affordable housing?

	 Such is privately owned housing to which 
the general government grants a series 
of tax and urban planning benefits in 

exchange for them being rented at max-
imum prices to people whose income 
does not allow them to access housing at  
market prices. 

	 The limitation of their use and rental 
price is configured as a temporary meas-
ure, proportional to the benefits recog-
nised by the competent authority. These 
dwellings may be newly developed, but 
pre-existing dwellings may also be el-
igible. In general, the law does not en-
visage specific benefits for this type of 
housing, but it does provide that urban 
planning instruments may favour their 
implementation by allowing increas-
es in buildability or density, or the as-
signment of new uses to a dwelling or 
a residential building included in areas  
delimited for this purpose.

3.3.	 What limitations are introduced to the 
disqualification of land and dwellings?

—	 Land reserved for some type of 
subsidised housing cannot be dis-
qualified, unless the land-use plan 
provides explanation for the unnec-
essary nature of this type of housing 
or the supervening impossibility of 
this use. 

—	 Subsidised housing developed on 
land intended for such use may not 
be disqualified either. 

—	 a) Only subsidised housing built on 
land with another classification and 
which has not received public aid 
and b) housing that is exception-
ally authorised by regional regula-
tions may be disqualified. In both 
cases, the qualification must be at  
least thirty years old.
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3.4.	 What measures are envisaged to in-
crease the stock of subsidised housing 
land and the public pool of housing in 
general?

	 In addition to the aforementioned meas-
ures on public-purpose housing or con-
cerning municipalities with one or more 
areas of stressed residential land, the 
law:

—	 amends the Land (Recast) Act in-
crease the stock of land earmarked 
for subsidised housing, which goes 
from a minimum of 30 % of the resi-
dential buildable area provided for 
in land-use plans (in the case of rural 
land included in new development) 
or 10 % (in the case of developed 
land to be subject to renovation) to 
a minimum of 40 % and 20 % re-
spectively;

—	 lays down the obligation to allo-
cate to rentals at least 50 % of the 
land for housing subject to a subsi-
dy scheme, except in exceptional  
cases; 

—	 provides that spatial and urban 
planning shall promote the appli-
cation of building typologies and 
types of housing and accommoda-
tion that are adapted to different 
forms of (co)habitation (the text 
does not specify which typologies 
are being referred to);

—	 provides for the use of lease depos-
its deposited with the appropriate 
regional registers (except for the 
obligatory reservation of a refund 
guarantee) to finance the crea-
tion, extension, rehabilitation or 

improvement of the public pool of 
housing;

—	 similarly, it provides that the fol-
lowing should be earmarked for the 
creation, extension, rehabilitation 
or improvement of the public poo, 
of housing: 1) revenue from penal-
ties imposed for non-compliance 
with the social function of home 
ownership, and 2) revenue from the 
management and disposal of assets 
forming part of the public pool of 
housing. 

3.5.	 What public-private partnership meas-
ures are envisaged?

	 The law provides for the creation of a so-
cial housing fund through joint working 
mechanisms between public authorities 
and private housing management enti-
ties on the basis of specific agreements 
between the general government and 
private associations and operators. 

	 It also provides for a) the granting of 
surface rights or administrative conces-
sions to third parties so that (while main-
taining public ownership of the land) 
they can build, rehabilitate or manage 
housing in the public pool of housing; 
and b) the allocation of public resourc-
es or alienation of the assets making up 
the public pool of housing to non-prof-
it organisations for their management  
for social purposes.

4.	 Information and registration measures

	 In addition to the specific obligations for large 
property owners or in stressed market areas, 
the law contains other public disclosure and 
recording measures:
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4.1.	 What is the Registry of Lease Agree-
ments?

	 This is a new public registry linked to the 
current regional Registries of deposits 
of the autonomous communities and to 
the Land Registry. Without prejudice to 
its general aim of contributing to the 
implementation of the law, its specific 
purpose is to increase the information 
available for the development of the 
system of benchmark indices for the  
rental price of housing.

4.2.	 What other reporting requirements are 
set out in the law?

—	 A minimum information require-
ment is regulated for homebuyers 
and tenants, imposing obligations 
on professionals (developers, real es-
tate agents, property managers...), 
but also on homeowners who are 
not professionals.

—	 It requires the establishment and 
maintenance of an inventory of the 
public pool of housing for which an 
annual report must be published.

5.	 Procedural measures

5.1.	 Does the law affect the rules on eviction?

	 Yes, the Civil Procedure Act is amended 
with regard to the eviction procedure in 
situations of vulnerability. Specifically:

—	 Additional informative and docu-
mentary requirements are added 
in claims seeking to recover posses-
sion of a property, under penalty 
of inadmissibility of the claim. In 
particular, it is required to specify 

a) whether the property is the ha-
bitual residence of its occupant; b) 
whether the claimant is considered 
to be a large property owner, and, 
in the latter case, c) whether or not 
the defendant is in a situation of 
economic vulnerability.

—	 In the event that the claim is brought 
by a large property owner in rela-
tion to the habitual residence of 
someone who is in a situation of 
economic vulnerability, the prior 
submission to the conciliation or in-
termediation procedure established 
by the competent public authority 
is established as a requirement for  
admissibility.

—	 The courts must in any case inform 
the competent public authorities so 
that they can assess the situation of 
vulnerability and, if it exists, present 
an alternative proposal for decent 
social rental housing to be provided 
by the general government, an ob-
ligation that is more demanding in 
the case of claims brought by large 
property owners against occupants 
in a situation of economic vulnera-
bility.

—	 The periods for suspending evictions 
in these situations of vulnerability 
are extended, and, in view of the 
information that may be received 
from the competent public author-
ities, up to two months when the 
owner is a natural person and up to 
four months when the owner is a le-
gal person. 

—	 Conditions are established in the 
procedure for the auction of real  
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Disclaimer: This paper is provided for general information purposes only and nothing expressed herein should be construed as legal advice or  

recommendation.

estate that is the habitual residence 
of the foreclosed party when the 
creditor is a housing company or a 
large property owner.

5.2.	What is public action on housing?

	 Inspired by the traditional model 
of public action in urban planning  

matters, the law provides that - in 
addition to by those entitled to 
do so in the ordinary way -, acts 
and regulations in application of  
some of its provisions may be chal-
lenged by non-profit legal per-
sons in the defence of public in-
terest linked to the protection of  
housing.


